
FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 20463 

January 26, 2011 
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VIA FIRST CLASS MAIL AND FACSIMILE 

Joseph E. Sandler, Esq. 
Sandler, Reiff & Young, P.C. 
300 M street. SE 
Suite 1102 

Washington, DC 20003 

Facsimile: (202)479-1115 
RE: MUR 6451 

MoveOn.org and Wes Boyd, in 
hte ofificid capacity as treasurer 

Dear Mr. Sandler: 

On August 7,2009, we notified your cliente, MoveOn.oig and Wes Boyd, in hte ofificid 
capadty as treasurer, (the "Omunittee**) tiiat it had been refened to the Office of Generd 
Counsel for ite apparent failure to file four 48-Hour Notices of twdve uidependent expenditures 
totding $557,082.36 and two 24-Hour Notices of mdependent expenditures totdmg 
$158,393.02, m accordance with 2 U.S.C. § 434(g). On January 19,2011, tiie Commisdon 
found reason to bdieve tiutt your diente violated 2 U.S.C. § 434(g) and 11 C.F.R. § 104.4(b) and 
(c), provisions of the Act and the Commission's regdations. Enclosed te the Factud and Legd 
Andyste that sete fiuth the basis tor the Commission's determination. 

Please note that you have a legd obligation to preserve dl documente, records and 
materids rdaUng to this matter untU sudi tinte as you are notified that the Commission has 
dosed ite file m tiite malten. See 18 U.S.C. § 1519. 
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We look forward to your response. 

On behdf of tiie Comnussion, 

Cynthia L. Bauerly 
Chdr 

Endosures 
Factud and Legd Andysis 
ConcUtetion Agreement 



1 FEDERAL ELECTION COMMISSION 

2 FACTUAL AND LEGAL ANALYSIS 

3 RESPONDENTS: MoveOn.org and Wes Boyd, MUR: 6451 
4 in his ofificid capacity as treasurer 
5 
6 L BACKGROUND 

7 This nuttter was generated based on mfoimation ascertdned by tite Federd 

^ 8 Election Ckmunisdon Cihe Commission") in the normd course of canying out ite 
rH 

^ 9 supervisoiy responsibUities. See 2 U.S.C. § 437g(a)(2). The Reports Andyste Division 
© 
rn 10 C*RAD") refinrredMoveOn.org and Wes Boyd, m his ofificid capacity as treasurer, (the 
ST 

^ 11 "Committee" or "Respondenta") to tiie Ofifice of Generd Oiunsel for fdlmg to file four 
ri 

rH 12 48-Hour Notices of uidependent expenditures totaling $557,082.36 and for fidling to file 

, 13 two 24-Hour Notices of independent expenditures totding $158,393.02. 
14 On August 7,2009, tiiis Office notified tiie Respondenta oftiie refend in 

15 accordance with the Conunisdon's policy regarding notification in non-complamt 

16 generated matters. 74 FedReg. 38617 (August 4,2009). In ite response to the 

17 notification, recdved by the Commisdon on August 31,2009, the Committee requeste 

18 that the Ckmunission take no further action as to the Committee's fdlure to file the 

19 notices in question, or, m the dtemative, refer the matter to the Ckimmisdon's Altenuttive 

20 Diqiute Resolution OfiSce. The Conimittee daims that the reporte were timely prepared 

21 utiliang the Conunission's FECFILE software. However, it ddms that tiuee ofthe 48-

22 Hour Notices in question did not upload to the Commission, and that the fourth 48-Hour 

23 Notice uploaded, but for udmown reasons, contained data fmta a previoudy filed 48-

24 HourNotice. The Committee did not qiedficdly address ita fiulure to file the two 24-

25 HourNotices. The Committee does claim that the fiulure to properly file the rqxirte was 
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1 inadvertent, and may have been caused by either human or computer error. Findly, the 

2 Committee states that it is taking steps to verify that foture notices will be successfoUy 

3 filed with the Conunisdon. 

4 As discussed below, it does not appear that the fdlures to file the notices resdted 

5 finom problems with the Commisdon's software, and were instead the resdt of the 

6 Coinmittee's enors. Accordingly, the Commisdon found reason to believe that the 

^ 7 Committee violated 2 U.S.C. § 434(g) and 11 CP.R. § 104.4(b) and (c), and autiiorized 
© 
0 8 pre-probable cause conciliation whh the Committee. 
Nl 
Z 9 IL FACTUAL AND LEGAL ANALYSIS 
© 
rH 

^ 10 An indqiendent expenditiire is an expeniliture tiutt expressly advocates the 

11 • election or defeat of a clearly identified Federd candidate and that is not made in concert 

12 or cooperation with, or at the request or suggestion of, the candidate or his or her 

13 coinmittee or agent. 2 U.S.C. § 431(17). 

14 A poUticd conumttee that makes or contiacte to make iidependent expenditures 

15 aggregating $10,000 or more with respect to a given dection at any tune during a 

16 cdendar year up to and uicludmg the 20*** day before the date of an dection dull file a 

17 report describmg tiie expenditures witiun 48 hours. 2 U.S.C. § 434(g)(2); 11 C.F.R. 

18 § 104.4(b)(2). The reporte, known as 48-Hour Notices, must be filed by the end of tite 

19 second day "followmg the date on which a commumcation that constitotes an 

20 independent expenditure te pubUcly distributed or otherwise pubUdy disseminated." 

21 11 C.F.R. § 104.4(b)(2). The Committee shdl file additiond reporte withm 48 hours 

22 after each time it makes or contracte to make indqiendent expenditures aggregatuig an 

23 additiond $10,000./</. 



MUR64Sl(MoveOn.Org) 3 
Factual and Legal Analysis 

1 In addition, a politicd committee that niakes or contracte to make independent 

2 expenditures aggregating $1,000 or more with respect to a given election after the 20*** 

3 day, but more than 24 hours before the date of an election, shdl file a report describing 

4 tite expenditures witiiin 24 houis. 2 U.S.C. § 434(g)(1); 11 C.F.R. § 104.4(c). The 

5 reports, known as 24-Hour Notices, must be filed within 24 hours "following tite date on 

6 which a commumcation that constitutes an independent expenditure is publicly 
IN 

^ 7 distributed or otherwise publicly disseminated." 11 C.F.R. § 104.4(c). The Commiltee 
© 
© 8 dudl filie additiond rqxirte withui 24 hours after each time it makes or contiBCte to make 
Nl 
!^ 9 independent expendituies aggregating an additiond $1,000. Id 
© 

10 A. 48-Hour Notices 

11 On October 13,2008, the Committee filed ite 2008 October (̂ uuterly Report, 

12 which included a Schedde E disclosing 87 udependent expenditures totding $4,091,644 

13 in support of or oppodtion to Federd candidates in the 2008 generd election. However, 

14 the Committee fiuled to file four 48-Hour Notices for 12 of the independent expenditures 

15 totding $557,082.36. Slee RAD Refisnd, Attachment 2. 

16 On November 19,2008, RAD sent a Request for Additiond biformation 

17 C'RFAT *) to tiw Committee referencing tite 2008 October (Quarterly Rqxirt and tiie 

18 Committee's fidhire to file the required 48-Hoiir Notices of indqiendent expendituies. 

19 ()n December 19,2008, the Conumttee'sasdstant treasurer contacted RAD and stated 

20 that after he recdved the RFAI, he reviewed the Committee's data file and redized the 

21 notices had been prqiared but had not been filed. Referrd at 2. He acknowledged that 

22 the Conunittee had not recdved confumation recdpte finr tite notices. Id The 

23 Ckimmittee then filed a Miscelteneous Electromc Submisdon stating that it had "prepared 
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1 and closed these reports in ita software" and believed that the reporta were properly filed 

2 utilizuig the Conunisdon's FECFILE software. Referrd at 3. The Committee provided a 

3 copy of ita electromc file to demonsteate that the assistant treasurer had prepared tiie 

4 notices. Id 

5 In ite reqxinse to the refend notification, the Committee agdn nuuntdns that the 

6 notices were timely prepared udng the Commission's software. In addition, the 

^ 7 Conimittee suggeste that it is posdble that the notices were net filed because of dther 
op 
© 
Q 8 human or computer enor. Reqiaiiseat3. The Conunittee dso claims that one ofthe 48-
Nl 
^ 9 Hour Notices of indqiendent expenditures totding $219,651.76 was prepared and filed, 
© 
^ 10 but that for unknown reasons, the report contdned data from a 48-Hour Notice origmdly 
HI 

11 filed ui May 2008. Id The Committee suggeste that the Commisdon's software may 
12 Itevesubstitoted the previoudy subnutted data fiir the data entered by the Comnuttee. Id 

13 B. 24-Hour Notices 

14 On December 2,2008, tiie Comniittee filed ite 2008 30-day Post-Generd rqxirt, 

15 which mcluded a Schedde E disclosmg 41 udqtendent expenditures totaling 

16 $502,794.34 m support of or oppodtion to Federd candidates ui the 2008 generd 

17 dection. However, the Committee fiuled to file two 24-Hour Notices fin: dght 

18 mdqisndent expenditures totding $158,393.02. S'ee RAD Refisnal, Attachment 3. 

19 On Februaiy 20,2009, RAD sent an RFAI to tite Conumttee referendng the 30- « 

20 Day Post-Generd rqxirt and the Conunittee's fiulure to fUe required 24-Hour Notices of 

21 mdqiendem expenditures.* On Februaiy 26,2009, the Committee filed a Miscellaneous 

' The RFAI actually identified nine independent expenditures totdbig S187,91S J2 fiir which 24-Hour 
Notices had not been filed. The Conunittee exptemed to RAD tint one oftiie questioned bidependent 
expenditures toteling $29,322.30 was a residual payment fiir an estimated expenditure that was previously 
disclosed. Hierefiire, RAD did not uichde die expenditure in tiie refeirsl. 



0> 

© 

MUR64Sl(MoveOn.Oig) 5 
Factual and Legal Analysis 

1 Electronic Submission in response to the RFAI and acknowledged that it had fiuled to file 

2 two 24-Hour Notices for the eigjht independent expenditures disclosed on the 2008 30-

3 day Post-Generd report. The Submtesion stated that the Committee did not redize that 

4 . the notices had not been filed until it recdved the RFAI. Agdn, the (Committee provided 

5 ite data file to demonstrate that one of the notices was prepared for filing, but had not 

6 been filed. In ita response to the referrd notification, the Committee acknowledges that it 

7 omitted a disbursement for $5,000 made to Hô ob.com mono ofthe prepared 24-Hour 
© 
© 8 Notices. However, it did not qiedficdly address ite faihne to file the 24-Hour Notices. 
Nl 
^ 9 Instead, as predoudy Itoted, it generdlyrefisnmced either hunian or computer error 

10 related to ita fiulure to file the notices. 

11 C. Analyste 

12 The Conunittee te responsible for assuring that notices are filed, not merely 

13 prqiared. See 2 U.S.C. § 434(g)(l)(2) (a conunittee makmg an independent expenditure 

14 "dtell>!/e" a rqxirt describing the expenditure) (emphasis added). The Conunittee 

15 violated the Act when it fiuled to file fiiur 48-Hour Notices of uidependent expenditures 

16 totding $557,082.36 and when it fidled to file two 24-Hour Notices of mdqiendent 

17 expenditures totaUng $158,393.02. 

18 In ite response, the Ĉ unmittee states that the fiulure to file the notices was 

19 inadvertent and that each qiecific fdlure may have been the resdt of dther human or 

20 computer error. Response at 3. Portions of the response appear to acknowledge that the 

21 Committee's asdstant treasurer simply made mistakes during the filing process ("fiulure 

22 to properly upload these four rqxizte was uudvertent and possibly caused by techmcd 

23 problems in using the Ckimmisdon's software") (emphaste added), but elsewhere in the 
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1 response, the Reqxindenta appear to dlege problems with the FEC mtake process (i.e. 

2 "the FEC software submitted data firom an earUer 48-hour filing faxa May 2008 latiier 

3 than the data prqiared for the September 1 Oth filing" and "dthough it appears that the 

4 four reporta were timely prqiared and queued for filing, it appears as though three reporte 

5 did not successfiiUy upload with your ofiRce"). Response at 2-4. 

6 If the filing fiedhire resdted from human enor by the Committee's stafiT, this error 
© 
^ 7 wodd not excuse tite violation. Further, it does not appear that Commisdon computer 
© 
Q 8 issues prevented the Comnuttee firom timely fUiiig the requued 48-Hour and 24-Hbur 
Nl 
^ 9 Notices, or that an FEC software fiulure caused the Committee to incorrectiy file a 
© 10 previoudy-filed notice. Instead, fior the foUovring reasons, it appears that the Committee 

11 simply fiuled to file the required notices, and in the case of the previously-filed notice, 

12 filed the wrong report in enor. 

13 Fust, MoveOn.org te a veiy experienced politicd committee with a long histoiy 

14 of filing these types of reports. MoveOn.org registered with the Commission m 1999 and 

15 has filed disclosure reporta with the Commisdon for ahnost 11 years. In the Committee's 

16 response to the refiend notification, the asdstant treasurer cldms over 20 years 

17 experience m filmg Conunisdon reports, which wodd include work on behdf of this 

18 Committee and for other politicd conuoittaes. Response at 2. Further, during the 

19 election cycle in question, the Committee successfdly filed over fifty 48-Hour and 24-

20 Hour Notices, and for each of the notices, the Committee recdved a confinnation recdpt 

21 indicatmg successful fiUng. 

22 In addition, there te no infoniuttionsuggestuigthatMoveQn.org experienced 

23 filing difficdties that wodd have pronqited the Comnuttee to contact the Commisd 
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1 seeking assistance to resolve those difificdties. In fiict, according to the Commission's 

2 Electronic Filmg Office, which keeps detdled logs of dl requesta for technicd support, 

3 the Committee's asdstant treasurer contacts the Ckimmission regdariy, and on July 15, 

4 2008, before MoveOiLorg's required notices were due, the assistant treasurer contacted 

5 tite Conunisdon regardmg an unrelated report fiir a dififorent conumttee because he had 

6 not received confinnation that tite report was filed. However, tite Conunission received 
HI 

7 no notice firom the Respondenta that diey were having difificdty filmg the notices in 
09 
p 8 question in this matter, or tiutt the Comimltee had nm received conffamations for requuBd 
Nl 
^ 9 notices that it beUeved had been filed. In addition, tite Electeomc Filmg Ofifice recdved 

2 10 no reporte ofdifficdty with filmg rqxirte or notices firom any conunittee at the time that 
Hi 

11 the Reqiondente were required to file tlie notices. 

12 With regard to the 48-Hour Notice tiutt Respondenta claun was filed vrith 

13 mcoirect infoimation, the Electromc Filing OfiSce indicates that the software wodd not 
14 have substitotedmcorrect or outdated infoimation mto the foim. Each time a poUticd 

15 committee determines that it is qipropriate to file a notice or rqxirt, the filer accesses a 

16 fimn on the FECFILE software. That foim is empty until the filer inputa the information. 

17 The filer prepares the requued notice or rqxnt and saves it to tbe coinmittee's database. 

18 When it is time to dectiomcdly file, the filer accesses the rqxirt or notice and uploads it 

19 to the Commission. Given these fiicts, it is lUtely that the asdstam treasurer m this niatter 

20 accessed and uploaded the wrong report. 

21 Findly, during conversations with RAD in reqxinses to the RFAIs, the 

22 Comnuttee acknowledged that dthough it prepared tite notices, they were not filed with 

23 the Conunission. Refend at 2. None ofthe submisdons made in response to the l̂ AIs 
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1 dleges an agency computer error. While the Committee's response to the refiend 

2 notification questions whetiier the fdlure was due to human or possibly computer error, it 

3 is reasonable to expect that the Respondenta wodd have explicitiy rdsed any such issues 

4 at the time they were first advised of the misdng reports. 

5 Because the Committee fiuled to file the notices with the Commisdon, the 

6 Commission found reason to believe that MoveOn.oig and Wes Boyd, m his ofiBcid 

7 capacity as treasurer, viohtted 2 U.S.C. § 434(g) and 11 C.F.R. § 104.4(b) and (c). 


